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Session 5503
Learn ing  Object ives :

1. Identify the  lega l defin ition , m eaning , and  practica l im plica tions  of various  lega l concepts  in  
the  Ohio  workers ’ com pensa tion  sys tem , including  "in jury," "cla im  a llowance ," "causa lity," 
"a lte rna tive  d ispute  reso lu tion ," "tem porary to ta l com pensa tion ," "m axim um  m edica l 
im provem ent," and  "supportive  ca re" as  those  te rm s  a re  se t fo rth  in  the  Ohio  Revised  Code  
and  Ohio  Adm inis tra tive  Code  and  cla rified  by subsequent case  law.

2. Gain  de ta iled  knowledge  of the  adm inis tra tive  hearing  process  in  re la tion  to  d isputes  tha t 
p roceed  to  the  Ohio  Indus tria l Com m iss ion .

3. Be  provided  a  sam ple  of anonym ized  rea l-life  case  exam ples  involving  d isputes  tha t have  
proceeded  to  and  been  ad judica ted  by the  Ohio  Indus tria l Com m iss ion .



In jury

Ohio  Revised  Code  § 4123.01(C)
 “(C) ‘In jury’ includes  any in jury, whether caused  by exte rna l accidenta l 

m eans  or accidenta l in  characte r and  resu lt, rece ived  in  the  course  of, 
and  a ris ing  out of, the  in jured  em ployee 's  em ploym ent…”

 The work re la ted-in jury m ay be  sudden  or gradua l.



In jury

Sudden
 Phys ica l In jury: Any traum atic dam age  or a ttack on  the  phys ica l 

s tructure  of the  body, which  resu lts  in  a  wound, tea r, o r abnorm al 
condition .

Gradual
 Cum ula t ive  In jury: An in jury deve loping  gradua lly over tim e  as  a  resu lt 

o f the  perform ance  of an  in jured  worker’s  job-re la ted  duties .
 Repet it ive  Mot ion  In jury: A fam ily of m uscular conditions  resu lting  from  

repea ted  m ovem ents  perform ed in  the  course  of norm al work activities , 
usua lly the  resu lt o f unna tura l o r awkward  m otions  such  as  twis ting  the  
a rm  or wris t, overexertion , incorrect pos ture , o r m uscle  fa tigue .



Ohio  Workers ’ Com pensa t ion  
Cla im  Allow ance

Workers ’ Com pensa t ion  Cla im  = Body Part  o r Part s
Ohio  Revised  Code  § 4123.84(A), (C)

 (A)(1) Written  or facs im ile  no tice  of the  specific part o r parts  o f the  body cla im ed to  
have  been  in jured  [m us t be] m ade  to  the  indus tria l com m iss ion  or the  bureau  of 
workers '  com pensa tion  [with in  one  year a fte r the  in jury] . . .  

 (C) . . . com pensa tion  or benefits  for loss  or im pairm ent of bodily functions  
deve loping  in  a  part o r parts  o f the  body not specified  [in  the  in itia l no tice  m ay be  
awarded] if . . . the  loss  or im pairm ent of bodily functions  was  due  to  and  a  resu lt o f 
o r a  res idua l o f the  in jury to  one  of the  parts  o f the  body se t forth  in  the  [in itia l] 
written  no tice  . . . 

Body Part s  = ICD-10 Diagnoses  [Ohio  Adm inis t ra t ive  Code  § 4123-6-25(C)(2)]
 Body Parts  = ICD-10 specific d iagnoses , including  s ite  and  loca tion



Causa lity
(Causa l Re la t ionship) 

Diagnosed  condit ions  m us t  be  causa lly re la ted  to  the  w ork-re la ted  in jury 
to  be  a llow ed in  the  cla im .

 Causa lity (causa l re la tionship) is  a  m edica l de te rm ina tion  tha t the  
condition(s ) the  in jured  worker is  reques ting , to  a  reasonable  degree  of 
m edica l probability (m ore  like ly than  not): 

• Resulted  from  the  m echanism  of in jury, o r

• Resulted  from , or from  trea tm ent for, a  previous ly a llowed condition  
in  the  cla im .



Causa lity
(Causa l Re la t ionship) 

Direct  Causa t ion

 The reques ted  condition  is  d irectly and  proxim ate ly caused  by the  work-
re la ted  in jury.

 Proxim ate  cause : Tha t which , in  a  na tura l and  continuous  sequence , 
unbroken  by any in te rvening  cause , p roduced  the  in jury, and  without 
which  the  in jury would  not have  occurred .

Causa t ion  by Flow -Through

 Flow -Through In jury: A subsequent loss  or im pairm ent of bodily 
functions  deve loping  in  a  part o r parts  of the  body not orig ina lly a lleged , 
bu t due  to  the  orig ina l in jury.



Causa lity
(Causa l Re la t ionship) 

Causa t ion  by Aggrava t ion (da tes  of in jury before  Augus t  25, 2006)

 Aggrava t ion : A m edica l find ing  tha t a  condition  tha t p re -exis ted  an  in jury or 
occupa tiona l d isease  is  worsened  by the  in jury or occupa tiona l d isease  and  
has  an  adverse  im pact, no  m atte r how s ligh t.

Causa t ion  by Subs tan t ia l Aggrava t ion (da tes  of in jury on  or a fte r Augus t  
25, 2006) [Ohio  Revised  Code  § 4123.01(C)(5)]
 Subs tan t ia l Aggrava t ion : A m edica l find ing  tha t a  condition  tha t p re -exis ted  

an  in jury or occupa tiona l d isease  is  worsened  cons iderab ly in  am ount, va lue , 
o r exten t so le ly because  of the  in jury or occupa tiona l d isease .

 Subs tan tia l aggrava tion  m us t be  docum ented  by ob jective  d iagnos tic find ings , 
ob jective  clin ica l find ings , o r ob jective  tes t resu lts . 



IC Hearings 
 The Industrial Commission (IC) is the adjudicating 

body

 Last year the Industrial Commission heard over 
110,000 hearings

 Hearing levels/appeals
 District Hearing Officer (DHO)
 Staff Hearing Officer (SHO)
 Deputy/full Commission
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IC Hearings 
 Three parties to every workers’ compensation 

claim
 Injured worker
 Employer
 BWC

 Managed Care Organizations (MCOs) and 
providers are not parties to a workers’ 
compensation claim
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REAL WORLD EXAMPLES
CAUSATION



ALLOWED 
VS. 
ALLEGED



IW’S SUPPORTING EVIDENCE



DHO ORDER



Medica l Trea tm ent  (The Mille r Crite ria )

Sta te , ex re l. Mille r v. Indus . Com m ., 71 Ohio  St . 3d  229, 643 NE 2d  113 
(1994)
 The  Ohio  Suprem e Court adopted  a  th ree -part te s t (“ the  Mille r crite ria” ) fo r 

de te rm in ing  au thoriza tion  of re im bursem ent for m edica l se rvices  in  Ohio  
workers ’ com pensa tion  cla im s .

 To au thorize  re im bursem ent o f m edica l se rvices , the  reques ted  trea tm ent 
m us t m ee t a ll th ree  crite ria : 
 Are  the  m edica l se rvices  reasonably re la ted  to  the  a llowed conditions?
 Are  the  se rvices  reasonably necessary for the  trea tm ent o f the  a llowed 

conditions?
 Is  the  cos t o f these  se rvices  m edica lly reasonable?



Alternative Dispute Resolution (ADR)

Ohio  Adm inis t ra t ive  Code  § 4123-6-16(A)
 (A) . . . . [T]h is  ru le  sha ll p rovide  procedures  for an  a lte rna tive  d ispute  

reso lu tion  (ADR) process  for m edica l d isputes  be tween an  em ployer, an  
in jured  worker, o r a  provider and  an  MCO aris ing  from  the  MCO's  
decis ion  regard ing  a  m edica l trea tm ent re im bursem ent reques t (on  
form  C-9 or equiva len t). An in jured  worker or em ployer m us t exhaus t 
the  ADR procedures  of th is  ru le  prior to  filing  an  appea l under 
section 4123.511 of the  Revised  Code  on  an  MCO's  decis ion  regard ing  a  
m edica l trea tm ent re im bursem ent reques t.



Alternative Dispute Resolution (ADR)

Ohio  Adm inis t ra t ive  Code  § 4123-6-16(C),(E ),(F)
 (C) Upon rece ip t of a  written  m edica l d ispute , the  MCO sha ll in itia te  the  

ADR process . The  MCO's  ADR process  sha ll cons is t o f one  independent 
leve l of profess iona l review ….

 (E) …. the  MCO sha ll com ple te  the  ADR process  and  subm it its  
recom m ended ADR decis ion  to  the  bureau  e lectronica lly with in  twenty-
one  days  of the  MCO's  rece ip t of the  written  m edica l d ispute  ….

 (F) With in  two bus iness  days  a fte r rece ip t of a  recom m ended ADR 
decis ion  from  the  MCO, the  bureau  sha ll publish  a  fina l o rder. This  order 
sha ll be  m ailed  to  a ll parties  and  m ay be  appea led  to  the  indus tria l 
com m iss ion  pursuant to  section  4123.511 of the  Revised  Code  ….



REAL WORLD EXAMPLES
ADR DISPUTE



ALLOWANCE AND C9 REQUEST



MCO 
PHYSICIAN 
FILE REVIEW



IW’S SUPPORTING EVIDENCE



DHO ORDER



Tem porary Tota l Com pensa t ion

Ohio  Revised  Code  § 4123.56(A)

 “(A) . . . in  the  case  of tem porary d isab ility, an  em ployee  sha ll rece ive  
s ixty-s ix and  two-th irds  per cent of the  em ployee 's  average  weekly 
wage  so  long  as  such  d isab ility is  to ta l, no t to  exceed  a  m axim um  
am ount of weekly com pensa tion  which  is  equa l to  the  s ta tewide  
average  weekly wage  . . . ”

 “Tem porary”  m eans  tem porary, bu t “ to ta l”  does  not m ean to ta l!



Tem porary Tota l Com pensa t ion

Sta te , ex re l. Ram irez v. Indus . Com m ., 69 Ohio  St . 2d  630, 433 
N.E.2d  586 (1982)
 “ . . . [T]em porary to ta l d isab ility as  used  in  R. C. 4123.56 [is ] a  d isab ility 

which  prevents  a  worker from  re turn ing  to  h is  form er pos ition  of 
em ploym ent. . . ”

 “R. C. 4123.56 . . .specifica lly re fe rs  to  the  capability of an  em ployee  ‘to  
re turn  to  h is  form er pos ition  of em ploym ent.’ ‘Pos ition’ is  defined  by 
Webs te r' s  Third  New In te rna tiona l Dictionary as  ‘the  group of tasks  and  
respons ib ilities  m aking  up  the  duties  of an  em ployee .’”



Tem porary Tota l Com pensa t ion

Ohio  Revised  Code  § 4123.56(A)

 “(A) . . . [P]aym ent sha ll no t be  m ade  for the  period  when any em ployee  
has  re turned  to  work, when an  em ployee 's  trea ting  phys ician  has  m ade  
a  written  s ta tem ent tha t the  em ployee  is  capable  of re turn ing  to  the  
em ployee 's  form er pos ition  of em ploym ent, when work with in  the  
phys ica l capabilities  of the  em ployee  is  m ade  ava ilab le  by the  em ployer 
or another em ployer, o r when the  em ployee  has  reached  the  m axim um  
m edica l im provem ent.”



Maxim um  Medica l Im provem ent  (MMI)

Ohio  Adm inis t ra t ive  Code  § 4121-3-32(A)(1)

 “[(A)](1) ‘Maxim um  m edica l im provem ent’ is  a  trea tm ent p la teau  (s ta tic 
or well-s tab ilized) a t which  no  fundam enta l functiona l or phys io logica l 
change  can  be  expected  with in  reasonable  m edica l probability in  sp ite  
of continuing  m edica l or rehabilita tive  procedures . An in jured  worker 
m ay need  supportive  trea tm ent to  m ain ta in  th is  leve l of function .”

 “Maxim um  Medica l Im provem ent” does  not m ean no  m ore  trea tm ent!

 What is  “support ive  t rea tm ent”  or “support ive  care / m ain tenance  
care?”



Support ive Care  /  Main tenance  Care

Sta te  ex re l. Brow n v. Indus . Com m ., 10th Dis t . Franklin  No. 02AP-108, 2002-
Ohio-4313

 “In  m any cases , trea tm ent is  needed  to  ease  pa in  or m ain ta in  function  but m ay or m ay 
not p rovide  fundam enta l functiona l o r phys io logica l im provem ent . . . Thus , when  
m edica l trea tm ents  can  provide  no  further functiona l o r phys io logica l im provem ent, 
the  cla im ant has  reached  MMI and  cannot rece ive  further TTD com pensa tion , 
regard less  of whether further m edica l ca re  is  necessary and  payable  in  the  cla im . . . ”

o “ . . . the  s tandard  for au thorizing  trea tm ent is  no t the  sam e as  the  s tandard  for 
award ing  TTD com pensa tion . Trea tm ent m ay be  au thorized  as  "necessary" regard less  
of whether it is  expected  to  resu lt in  fundam enta l im provem ent. In  contras t, TTD m ay 
be  awarded  only where  "fundam enta l functiona l o r phys io logica l change" is  expected  
from  the  continu ing  trea tm ent.”



REAL WORLD EXAMPLES
MMI AND MAINTENANCE CARE



ALLOWED 
CONDITIONS



BWC EXAM 
REPORT



MMI TERMINATION OF TREATMENT



IW’S REBUTTAL REPORT



DHO ORDER



@OhioBWC #MHS23

Ques t ions?

https://ohiobwcblog.wordpress.com/
https://www.linkedin.com/company/ohio-bwc/
https://twitter.com/ohiobwc
https://www.youtube.com/user/BWCOhio/
https://www.facebook.com/ohiobwcfraud
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